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Resolutions 1991/41, 1994/32, 1997/50, 2000/36, and 2003/31 were adopted by the UN Commission on Human
Rights to extend the mandate of the UN Working Group on Arbitrary Detention. The Human Rights Council, which
“assume[d]… all mandates, mechanisms, functions and responsibilities of the Commission on Human Rights…”
pursuant to UN General Assembly Resolution 60/251, GA Res. 60/251, ¶ 6, (15 March 2006), later extended the
mandate through Resolutions 6/4, 15/18, and 24/7.
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QUESTIONNAIRE TO BE COMPLETED BY PERSONS ALLEGING ARBITRARY
ARREST OR DETENTION
I. IDENTITY
See Section IV. I.B.1.
II. ARREST
1. Date of arrest:
a. Amadou Tidjani Diop: 30 June 2016
b. Ahmed Hamar Vall: 3 July 2016
c. Hamady Lehbouss: 3 July 2016
d. Mohamed Daty: 8 July 2016
e. Balla Touré: 1 July 2016
f. Moussa Biram: 30 June 2016
g. Khatry Rahel: 3 July 2016
h. Mohamed Jaroulah: 3 July 2016
i. Abdallahi Matala Saleck: 30 June 2016
j. Abdallah Abou Diop: 9 July 2016
2. Place of arrest (as detailed as possible):
a. Amadou Tidjani Diop: Arrested from his house in Nouakchott.
b. Ahmed Hamar Vall: Arrested in Tensweilem, a suburb of Nouakchott.
c. Hamady Lehbouss: Arrested in Tensweilem, a suburb of Nouakchott.
d. Mohamed Daty: Arrested from his office in Nouakchott.
e. Balla Touré: Arrested in El Mina, a suburb of Nouakchott.
f. Moussa Biram: Arrested from his house in Nouakchott.
g. Khatry Rahel: Arrested while driving a taxi in Nouakchott.
h. Mohamed Jaroulah: Arrested in Tensweilem, a suburb of Nouakchott.
i. Abdallahi Matala Saleck: Arrested from his house in Nouakchott.
j. Abdallah Abou Diop: Arrested from his office in Nouakchott.
3. Forces who carried out the arrest or are believed to have carried it out: Nouakchott
police force.
4. Did they show a warrant or other decision by a public authority? No.
5. Authority who issued the warrant or decision: No authority issued an arrest warrant.
6. Relevant legislation applied (if known): Unknown
III. DETENTION
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1. Date of detention:
a. Amadou Tidjani Diop: 30 June 2016
b. Ahmed Hamar Vall: 3 July 2016
c. Hamady Lehbouss: 3 July 2016
d. Mohamed Daty: 8 July 2016
e. Balla Touré: 1 July 2016
f. Moussa Biram: 30 June 2016
g. Khatry Rahel: 3 July 2016
h. Mohamed Jaroulah: 3 July 2016
i. Abdallahi Matala Saleck: 30 June 2016
j. Abdallah Abou Diop: 9 July 2016
Duration of detention (if not known, probable duration): Mr. Biram, Mr. Saleck and
Mr. Abdallah Diop have been in detention from their respective dates of arrest (see III(1)
above) to the date of this communication. The other Applicants were released from prison
on 18 November 2016 but are still serving out suspended sentences.
2. Forces holding the detainee under custody: Government of Mauritania
3. Places of detention (indicate any transfer and present place of detention):
a. Amadou Tidjani Diop: Initially taken to a police station, before transferred to
Dar Naim prison outside of Nouakchott, and then to a prison in Zouérate.
b. Ahmed Hamar Vall: Initially taken to a police station, before transferred to the
station of the Special Commissioner of the Judicial Police, then to Dar Naim
prison outside of Nouakchott, and then to a prison in Zouérate.
c. Hamady Lehbouss: Initially taken to the station of the Special Commissioner of
the Judicial Police, before transferred to Dar Naim prison outside of Nouakchott,
and then to a prison in Zouérate.
d. Mohamed Daty: Initially taken to the headquarters of the State Security
department, then transferred to the station of the Special Commissioner of the
Judicial Police, then to the Tevragh-Zeina police station, then to Dar Naim prison
e. Balla Touré: Initially taken to the Tevragh-Zeina police station, then to the
station of the Special Commissioner of the Judicial Police, then to Dar Naim
prison outside of Nouakchott, and then to a prison in Zouérate.
f. Moussa Biram: Initially taken to police station, before transferred to Dar Naim
prison outside of Nouakchott, and then to a prison in Zouérate.
g. Khatry Rahel: Initially taken to the headquarters of the State Security
department, then transferred to the Tevragh-Zeina police station, then to Dar
Naim prison outside of Nouakchott, and then to a prison in Zouérate.
h. Mohamed Jaroulah: Initial detention location unknown, but Mr. Jaroulah was
transferred to the Dar Naim prison outside of Nouakchott, and then to a prison in
Zouérate.
i. Abdallahi Matala Saleck: Initially taken to the station of the fourth
arrondissement (known for handling terrorism cases), then transferred to Dar
Naim prison outside of Nouakchott, and then to a prison in Zouérate.
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j. Abdallah Abou Diop: Initially taken to a police station, then transferred to the
station of the Special Commissioner of the Judicial Police, then to Dar Naim
prison outside of Nouakchott, and then to a prison in Zouérate.
4. Authorities that ordered the detention: The Applicants were convicted by the
Nouakchott Court of First Instance; their convictions were upheld but sentences reduced
by the Nouadhibou Court of Appeals.
Reasons for the detention imputed by the authorities:
Moussa Biram, Abdallah Abou Diop, Amadou Tidjani Diop, and Abdallahi Matala
Saleck were convicted of “unlawful armed assembly” and “incitement to armed
assembly” under Articles 101-105 of the Penal Code of Mauritania (Penal Code);
“violence against the police” under Articles 213 and 214 of the Penal Code; “violent
rebellion against a government authority” under Article 191 of the Penal Code; and
“membership in an unregistered organization” under Articles 3 and 8 of the 1964 Law on
Association.
Hamady Lehbouss and Balla Touré were convicted of “incitement to armed assembly”
under Article 104 of the Penal Code; and “membership in an unregistered organization”
under Articles 3 and 8 of the 1964 Law on Association.
Mohamed Daty, Mohamed Jaroulah, Khatry Rahel and Ahmed Hamar Vall were
convicted of “membership in an unregistered organization” under Articles 3 and 8 of the
1964 Law on Association.
However, the Applicants’ prosecution was the direct result of their legitimate work as
anti-slavery and Haratin rights activists in connection with their leadership within IRA–
Mauritania. See “Statement of Facts,” below.
5. Relevant legislation applied (if known): Articles 101-105 of the Penal Code of the
Penal Code; Articles 213 and 214 of the Penal Code; Article 191 of the Penal Code; and
Articles 3 and 8 of the 1964 Law on Association.
IV. DESCRIBE THE CIRCUMSTANCES OF THE ARREST AND/OR THE DETENTION
AND INDICATE PRECISE REASONS WHY YOU CONSIDER THE ARREST OR
DETENTION TO BE ARBITRARY
I.

Statement of Facts2

Part A of this section describes the Mauritanian government’s documented history of suppressing
discrimination against members of the Haratin caste and using arbitrary detention to limit the
activism of Haratin rights defenders. Part B presents the cases of Applicants, Mauritanian
2

Some of the information contained in this petition is based on private communications with individual sources.
Their identities have been withheld due to concerns for their security or at their own request. Each source has been
assigned a pseudonym consisting of two randomly assigned letters.
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activists wrongly detained between 30 June 2016 and 9 July 2016, initially sentenced by the
government to 3, 5 or 15 years in prison on 18 August 2016 and granted reduced sentences by
the Nouadhibou Court of Appeals on 18 November 2016.
A.

Background on the Islamic Republic of Mauritania (Mauritania)
1. Political, Legal, and Social Background of Mauritania

Mauritania is an Islamic republic whose constitution is grounded in both the French and Islamic
legal traditions.3 The constitution, initially adopted in 1991, includes guarantees of freedom of
expression, the right to association and assembly, and the right to due process, as well as
prohibitions against arbitrary arrest. 4 However, some commentators, including the Working
Group, have criticized the gap between the nation’s legal guarantees and the implementation of
such protections.5
The president, currently Mohamed Ould Abdel Aziz, is the head of state and presides over a
Senate and National Assembly which exercise legislative functions but wield relatively weak
power in comparison with the executive.6 President Abdel Aziz came to power through a 2008
military coup, ousting President Cheikh Abdellahi, who had been elected the prior year in what
had generally been recognized as Mauritania’s first free and fair elections. 7 President Abdel Aziz
was reelected in June 2014 to a second five-year term. 8 In theory, political parties can operate
freely, however the nation’s politics are strongly influenced by the military, clan, and ethnic
loyalties which has resulted in a poorly developed party system. 9
The population of Mauritania is composed of Arabo-Berbers or Beydanes, approximately 27
percent of the population, Arabic speakers of sub-Saharan African ancestry called Haratins,
approximately 44 percent of the population, and Afro-Mauritanians, approximately 30 percent of
the population.10 The Haratins, who identify as the descendants of freed slaves, remain politically
and economically oppressed.11
2. Mauritania’s Interference with Freedom from Slavery, Freedom from
Discrimination, Freedom of Expression, and Freedom of Association and
Assembly
3

Freedom House, Mauritania: Country at the Crossroads 2011 (2011), available at
https://freedomhouse.org/report/countries-crossroads/2011/mauritania (hereinafter, Country at the Crossroads).
4
Mauritanian Constitution, adopted on 12 July 1991, arts. 10 and 13.
5
Human Rights Council, Report of the Working Group on Arbitrary Detention Addendum: Mission to Mauritania, U.N Doc.
A/HRC/10/21/Add.2, ¶ 87, (21 Nov. 2008) (hereinafter, Working Group on Arbitrary Detention Report).
6
United States Department of State, Mauritania 2015 Human Rights Report, 1, (2015) (hereinafter, Department of
State Report).
7
Country at the Crossroads, supra note 3.
8
Freedom House, Mauritania: Freedom in the World 2015, (2015), available at
https://freedomhouse.org/report/freedom-world/2015/mauritania (hereinafter, Freedom in the World Report).
9
Id.
10
Department of State Report, supra note 6, at 14.
11
Id., at 14, 22-23.

5

The foremost human rights issues in Mauritania are slavery and discrimination against members
of the Haratin caste.12 There are an estimated 43,000 people current enslaved in Mauritania, 13 the
vast majority of whom are Haratin.14 With 1.06 percent of the population enslaved, Mauritania
has one of the highest incidence of slavery in the world.15 However, some high-ranking
government officials, including the president, publicly deny that slavery still exists in the
country.16
Mauritania was the last country in the world to formally abolish slavery in 1981 and to
criminalize it in 2007.17 The director of the government agency charged with combating slavery
has indicated the government’s intention to fight slavery through indirect means, such as
awareness campaigns, rather than through referrals to criminal prosecution. 18 As of 2016, only
three people had ever been convicted of the crime of slavery. 19 The UN Special Rapporteur on
contemporary forms of slavery has expressed her concern over the low number of prosecutions,
as well as the misinterpretation of religious texts to perpetuate slavery in Mauritania. 20
In comparison with the leniency shown to slave masters, anti-slavery activists have faced harsh
repression from the Mauritanian government. 21 In the past few years, the Mauritanian police and
gendarmerie have harassed, intimidated or arrested numerous members of anti-slavery
organizations.22 In 2015, President Abdel Aziz gave an interview in which he accused antislavery activists of being the “peddlers of the idea” of slavery, which he claimed did not truly
exist in the country.23 Such state harassment has concentrated on members of the Haratin
community; reportedly, whenever the police forces clash with anti-slavery activists the police
12

Id., at 1; Freedom in the World Report, supra note 8.
Walk Free Foundation, The Global Slavery Index, (2015), available at
http://www.globalslaveryindex.org/country/mauritania/ (hereinafter, Global Slavery Index).
14
Unrepresented Nations and Peoples Organization and Initiative pour la Résurgence du Mouvement Abolitionniste
Mauritanie, Joint Submission to the UN Office of the High Commissioner for Human Rights for the consideration of
the 2nd Universal Periodic Review of the Islamic Republic of Mauritania during the 23 rd Session, 6, available at
http://unpo.org/downloads/1321.pdf (hereinafter, NGO Universal Periodic Review Submission).
15
Global Slavery Index, supra note 13, at 16.
16
The CNN Freedom Project, Mauritanian minister responds to accusations that slavery is rampant, (17 March
2012), available at http://thecnnfreedomproject.blogs.cnn.com/2012/03/17/mauritanian-minister-responds-toaccusations-that-slavery-is-rampant/; Interview with President Aziz Abdel, Le général Mohamed Ould Abdel Aziz
sur TV5 monde, l’esclavage n’existe pas dans notre pays, (28 Nov. 2015), available at
https://www.youtube.com/watch?v=dUdwDHbSahM (hereinafter, Interview with President Aziz Abdel).
17
Joshua Keating, A Modern-Day Abolitionist on Fighting Slave Power, SLATE, (18 Dec. 2013), available at
http://www.slate.com/blogs/the_world_/2013/12/18/biram_dah_abeid_an_interview_with_a_modern_day_abolitioni
st.html.
18
Department of State Report, supra note 6, at 26.
19
NGO Universal Periodic Review Submission, supra note 14, at 3; Anti-Slavery International, Landmark Victory
from Mauritania: Voices from Mauritania, (27 May 2016), available at
http://www.antislavery.org/english/press_and_news/blog_and_news_2016/mauritaniaslaveryvictory.aspx;
Communication A with Anti-Slavery International, received 18 May 2016, on file with author.
20
UN Human Rights Council, Report of Special Rapporteur on Contemporary Forms of Slavery, including its
causes and consequences, on her follow-up mission to Mauritania (24-27 February 2014), UN Doc. A/HRC/27/53/Add.1,
¶¶11, (26 Aug. 2014).
21
NGO Universal Periodic Review Submission, supra note 14, at 8.
22
Amnesty International, “Mauritania”, in Amnesty International Report 2014/2015, 246 (2015) (hereinafter,
Amnesty International Report).
23
Interview with President Aziz Abdel, supra note 16.
13
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make an effort to arrest and detain only individuals of Haratin ethnicity in order to publicly
present the issue as a strictly Haratin affair. 24
Unfortunately, even freed slaves often find themselves the victims of government discrimination
and persecution. Despite being the largest ethnic group in Mauritania, Haratins are drastically
underrepresented in government, industry or military positions. 25 Haratins are also systematically
discriminated against in the process of attributing land for housing purposes as the government
routinely allots Haratins the unfavorable and isolated land parcels. 26 Haratins are further
discriminated against in school enrollments, 27 and Haratin children are often denied an
education.28
Because the Initiative for the Resurgence of the Abolitionist Movement – Mauritania (IRA)
works both to free slaves and to protect the rights of the Haratin community generally, the
organization has often found itself the target of official harassment. 29 Seven UN human rights
experts, including six special rapporteurs and the Chairperson of the Working Group, have
decried the Mauritanian government’s hostility towards groups that support Haratin rights and
IRA in particular.30 The president and other high ranking government officials have repeatedly
and publicly accused IRA members of being dangerous agitators intent on spreading violence.
For example, in the spring of 2015 the Minister of Justice, in a speech before the parliament,
referred to members of IRA as criminals.31 IRA members also regularly face arbitrary arrest and
detention. For instance, on 24 February 2014, IRA member Cheikh Ould Vall was arrested
without a warrant, reportedly for assisting his mother in a land-related court case; 32 on 6 April
2014, police in Nouakchott arrested and beat IRA members Hanena Ould Boyrick and Boubacar
Yatma for “rebellion against administrative authorities”; 33 on 31 October 2014, IRA member
Sabbar Hussein denounced slavery and land exploitation at a Friday prayer in Nouakchott and
was arrested the following day; 34 on 3 November 2014, IRA members Brahim Jiddou, Babba
24

Communication with DE, on file with author.
Department of State Report, supra note 6, at 23.
26
NGO Universal Periodic Review Submission, supra note 14, at 8.
27
Id.
28
Department of State Report, supra note 6, at 20.
29
Id., at 2,11; Freedom in the World Report, supra note 8.
30
UN Human Rights Office of the High Commissioner, Mauritania: UN experts concerned about situation of jailed
human rights activists, (19 Oct. 2016), available at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20699&LangID=E (“The Mauritanian
Government is hostile to civil society groups that criticise its policies, and is especially hostile to groups like IRA,
whose members are drawn from the Haratine minority and advocate for an end to slavery.”)(Hereinafter, UN
Experts’ Statement). These experts were the Special Rapporteur on extreme poverty and human rights; the
Chairperson of the Working Group on Arbitrary Detention; the Special Rapporteur on the rights to freedom of
peaceful assembly and of association; the Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health; the Special Rapporteur on the independence of judges and
lawyers; the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment; and the
Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression.
31
Communication with BC, on file with author.
32
Amnesty International Report, supra note 22, at 246.
33
United States Department of State, Mauritania 2014 Human Rights Report, 6, (2014) (hereinafter, 2014
Department of State Report).
34
Frontline Defenders, Mauritania - Arbitrary arrest of Biram Dah Abeid and members of the Initiative for the
Resurgence of the Abolitionist Movement, (13 Nov. 2014), available at
25

7

Traoré, and Yacoub Inalla were arrested after defending IRA at a mosque in Nouakchott and,
along with Sabbar Hussein, charged with disruption of prayer, incitement to hatred, and rebellion
against authority.35
Most notably, on 11 November 2014, a peaceful caravan of human rights activists was attacked
by security forces in an attempt to block the caravan activists from giving a petition documenting
villagers’ human rights complaints to a political official. 36 Ultimately three activists, the
organizer of the caravan and IRA’s president and vice-president, were convicted to two years in
prison for the crimes of “non-armed rebellion” and “disrespect of authority” under Article 193(2)
of the Penal Code.37
In addition to widespread arbitrary detention of IRA’s activists, the Mauritanian government has
also denied the NGO authorization to register as a civic organization 38 and has allegedly
prevented IRA members from finding employment or housing by denying them government jobs
and housing and pressuring private employers and landlords to do the same. 39
The harassment suffered by IRA members fits into a larger pattern of repression of individuals’
rights of freedom of expression. Mauritanians questioning government policy, religious doctrine
or provocative social topics can find themselves subject to criminal charges. For example,
Mohamed Ould Mkhaitir published an anti-slavery article in 2013 which suggested that the
Prophet Mohamed had discriminated against certain groups in his life and shortly thereafter
found himself sentenced to death for the crime of apostasy. 40 Although Mauritania’s press has
seen some liberalization in the past few years, it is still considered only “partly free” due to
journalists’ self-censorship in their coverage of sensitive issues and the harassment suffered by
dissenters who disseminate news considered troublesome by the authorities. 41
Despite the constitutional guarantee of freedom of assembly and association, such freedoms have
also been significantly restricted.42 Freedom to protest publicly is limited; the law requires that
organizations obtain consent to hold large meetings and such consent is often denied for political
reasons.43 Activists gathering to protest without having received government authorization have
https://www.frontlinedefenders.org/en/case/case-history-biram-dah-abeid (hereinafter, Frontline Defenders Report);
Human Rights Council, Written statement submitted by the International Humanist and Ethical Union, a nongovernmental organization in special consultative status, UN Doc A/HRC/28/NGO/99, 2, (24 Feb. 2015),
(hereinafter, IHEU Written Statement).
35
IHEU Written Statement, supra note 34; Biram Dah Abeid Still Imprisoned: Latest Developments, (20 Nov.
2014), available at http://biramdahabeid.org/biram-dah-abeid-still-imprisoned-latest-developments/ (hereinafter,
Biram Dah Abeid Still Imprisoned).
36
Amnesty International, Mauritania Must Release Two Prisoners of Conscience Detained Since Last Year, (10
November 2015), available at https://www.amnesty.org/en/press-releases/2015/11/mauritania-must-release-twoprisoners-of-conscience-detained-since-last-year/; communication with DE, supra note 24.
37
Id.
38
Country at the Crossroads, supra note 3.
39
Communication with EF, on file with author; communication with DE, supra note 24.
40
2014 Department of State Report, supra note 33, at 7.
41
Freedom House, Freedom of the Press 2015 – Mauritania, (2015), available at
https://freedomhouse.org/report/freedom-press/2015/mauritania.
42
Amnesty International Report, supra note 22, at 246.
43
Department of State Report, supra note 6, at 10-11; Freedom in the World Report, supra note 8.
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been arrested44 or dispersed via use of force or tear gas. 45 There are numerous reports of
demonstrators being detained for longer than regulations allow as punishment for protests. 46
All NGOs are required to register with the Ministry of Interior, but the government can refuse to
allow such registration, as it did with IRA. 47 Moreover, the Mauritanian Council of Ministers
has recently approved a draft law which would further restrict the freedoms of assembly and
association as it cements the process for requiring prior government authorization for the
formation of an organization and provides stricter penalties for failure to comply. 48 The UN
Special Rapporteur on the rights to freedom of peaceful assembly and association has
condemned the proposed law and has called on the Mauritanian Parliament to reject it. 49
3. Lack of Judicial Independence and Due Process Protections in Mauritania
Although article 89 of the Mauritanian Constitution establishes the principal of independence of
the judicial branch, in practice Mauritania’s judiciary is significantly influenced by the
government.50 The executive has the power to appoint and remove judges, including members of
the Constitutional Council and the High Islamic Council. 51 The National Bar Association of
Mauritania has suggested that the role of the Supreme Court of Justice has been reduced to only
handling administrative matters.52 Moreover, the subjection of the judiciary to the executive has
been exacerbated by the rapid turnover of Supreme Court chief justices as well as the cronyism
of the Ministry of Justice which seems to rely on ethnic background as important criteria in its
hiring process.53
Mauritania’s judicial system also suffers from a lack of due process. 54 As noted by the Working
Group, there is little opportunity to challenge the legality of one’s detention. 55 Detainees held in
the context of national security are often kept incommunicado, unable to consult with legal
counsel or family members.56 Even where detainees are not being held incommunicado, access to
counsel is poor; as discussed as a matter of concern by the Working Group, a detainee legally
only has the right to contact an attorney after the first period of custody had been extended once
44

2014 Department of State Report, supra note 33, at 10.
Amnesty International Report, supra note 22, at 246; Freedom in the World Report, supra note 8; Amnesty
International, Mauritania: Submission to the UN Universal Periodic Review Ninth session of the UPR Working
Group of the Human Rights Council: November-December 2010, 5 (12 Apr. 2010) (hereinafter, Amnesty
International Universal Periodic Review Submission).
46
Department of State Report, supra note 6, at 7.
47
Id., at 11.
48
Amnesty International, Mauritania, New Law Compromises Freedom of Association, (2 June 2016), available at
https://www.amnesty.org/en/latest/news/2016/06/mauritanie-une-nouvelle-loi-compromet-lexercice-du-droit-a-laliberte-dassociation/.
49
The Assembly and Association Briefing: Newsletter of the UN Special Rapporteur on the rights to freedom of
peaceful assembly and association, Vol. 2, No. 6 (Issue 15), 4, (18 Sept. 2015).
50
Freedom in the World Report, supra note 8; Department of State Report, supra note 6, at 7.
51
Country at the Crossroads, supra note 3; Department of State Report, supra note 6, at 7.
52
2014 Department of State Report, supra note 33, at 7.
53
Country at the Crossroads, supra note 3.
54
Id.
55
Working Group on Arbitrary Detention Report, supra note 5, at ¶ 48.
56
Amnesty International Universal Periodic Review Submission, supra note 45, at 4.
45
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and access to counsel, which is limited to 30 minutes, must be authorized by the prosecutor. 57
Detainees accused of terrorism or other State security offenses have no right to communicate
with counsel at all for the first month of their custody period. 58 The use of torture by police to
extract confessions, as well as ill-treatment generally while in police custody, remain significant
problems.59
Detainees are generally not informed of the charges against them until the conclusion of an
investigation60 and investigations can be conducted in secret. 61 This secretive nature of
investigation is particularly problematic when combined with the vague wording of some of
Mauritania’s criminal offenses. The Working Group, for example, has decried violations of
article 306 of the Penal Code (“public offenses against Islamic morals and decency”) as being at
variance with the principal of legality, which ensures that an act cannot be retroactively
classified as criminal.62 Moreover, all of the due process faults in Mauritania’s judicial system
are compounded by considerable levels of corruption in the administration of justice and
discrimination against certain ethnic groups, such as the Haratin. 63
4. Prison Conditions in Mauritania
Prison conditions in Mauritania are notoriously harsh.64 Prisoners live in a climate of violence,
where allegations of torture, beatings, abuse and ill-treatment are routine. 65 In Dar Naim prison,
where the Applicants were held for several months, prisoners routinely complain about brutality
and corporal punishment.66 In 2015, four prisoners in Dar Naim died preventable deaths: one
from inmate violence and the other three from untreated illness. 67
Prisons are severely overcrowded; for example, Dar Naim prison has a capacity of 300 inmates
but holds nearly 900.68 These overcrowded conditions lead to inadequate sanitation and poor
hygiene.69 In some prisons the only opportunity that prisoners have to stretch their legs is in
cramped hallways which are filled with refuse.70 Prisoners are held in stifling heat and are rarely
allowed to leave their cells;71 many sleep on rags on the floor surrounded by vermin. 72 Prisons
are also plagued by inadequate ventilation, lack of potable water, and the spread of

57

Working Group on Arbitrary Detention Report, supra note 5, at ¶ 59.
Id.; Communication with AB, infra note 91.
59
Working Group on Arbitrary Detention Report, supra note 5, at ¶ 53; Amnesty International Universal Periodic
Review Submission, supra note 45, at 3.
60
Department of State Report, supra note 6, at 6.
61
Working Group on Arbitrary Detention Report, supra note 5, at ¶ 23.
62
Id., at ¶ 77.
63
Id., at ¶ 79.
64
Department of State Report, supra note 6, at 3.
65
Id., at 4; Amnesty International Report, supra note 22, at 245.
66
Amnesty International Universal Periodic Review Submission, supra note 45, at 5.
67
Department of State Report, supra note 6, at 4.
68
Id., at 3.
69
Amnesty International Universal Periodic Review Submission, supra note 45, at 5.
70
Id.
71
Id.
72
Id.
58
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communicable diseases, such as tuberculosis. 73 Access to nutritious food and medical care is
extremely limited and malnutrition is widespread. 74 There are reports that prisoners who request
medical care are regularly beaten by the guards.75
B.
1.

The Arbitrary Detention of the Applicants
Background Information on the Applicants76

a. Amadou Tidjani Diop is a 47 year old Mauritanian anti-slavery activist who serves
as the Vice-President of IRA and has worked with the group since 2009. He lives in
Nouakchott.
b. Ahmed Hamar Vall is a 46 year old Mauritanian anti-slavery activist who serves as
the Treasurer of IRA and has worked with the group since 2008. He lives in
Nouakchott.
Mr. Vall has previously been detained for his work with IRA. In April 2012, Mr. Vall
was arrested in connection with IRA’s president’s burning of Islamic law books
which justified slavery. The charges were ultimately dropped.
c. Hamady Lehbouss is a 52 year old Mauritanian anti-slavery activist who serves as
the Communications Officer for IRA and has worked with the group since 2008. He
lives in Nouakchott.
d. Mohamed Daty is a 36 year old Mauritanian anti-slavery activist who serves as a
member of the Executive Bureau of IRA and has worked with the group since 2012.
He lives in Nouakchott.
e. Balla Toure is a 46 year old Mauritanian anti-slavery activist who serves as the
Foreign Relations Officer for IRA and has worked with the group since 2008. He
lives in Nouakchott.
Mr. Toure has previously been imprisoned for his work with IRA. In December 2010,
Mr. Toure was detained while protesting against the enslavement of two girls along
with other IRA activists; he was convicted and spent 6 months in prison.
f. Moussa Biram is a 55 year old Mauritanian anti-slavery activist who serves as the
Vice-President of the Sebkha Region for IRA and has worked with the group since
2011. He lives in Nouakchott.
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g. Khatry Rahel is a 33 year old Mauritanian anti-slavery activist who serves as a
member of the Peace Committee for IRA and has worked with the group since 2011.
He lives in Nouakchott.
Mr. Rahel has previously been detained for his work with IRA. In April 2012, Mr.
Rahel was arrested in connection with IRA’s president’s burning of Islamic law
books which justified slavery. The charges were ultimately dropped.
h.

Mohamed Jaroulah is a 43 year old Mauritanian anti-slavery activist who serves as
a member of the Executive Bureau of IRA and has worked with the group since 2012.
He lives in Nouakchott.

i.

Abdallahi Matala Saleck is a 55 year old Mauritanian anti-slavery activist who
serves as the President of the Sebkha Region for IRA and has worked with the group
since 2009. He lives in Nouakchott.

j. Abdallah Abou Diop is a 30 year old Mauritanian anti-slavery activist who is a
member of IRA and has worked with the group since 2010. He lives in Nouakchott.
2.

Arbitrary Arrest and Detention of the Applicants

Background Events
On 29 June 2016, Mauritanian police attempted to forcibly relocate inhabitants from the poor
informal settlement of Ksar in the capital city of Nouakchott; the settlement had been occupied
for decades by members of the Haratin ethnic group, many of whom were former slaves. 77 The
Mauritanian government planned to destroy this informal settlement for an alternative
development project and tried to move the impoverished Haratins to the outskirts of the city. 78
However, the forced relocation was opposed by the community’s inhabitants, who began to
protest the police’s actions. Riots broke out in which both protestors and police were injured and
a police car and several private vehicles were burned. 79 The police arrested 42 protestors,
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several of whom were detained for days without access to an attorney. 80 Ultimately, the police
relocated about 429 families to the outskirts of Nouakchott. 81
Almost immediately, and despite the fact that none of the Applicants were actually present in
Ksar during the riots,82 the government accused the leadership of the IRA of instigating the
protests that had turned into riots. Mahy Ould Ahmed, one of Nouakchott’s governors, said:
“What happened was provoked by a movement known for its extremism,” referring to IRA. 83 On
2 July 2016, Mauritanian state television aired a program which treated IRA as an enemy of the
nation and called IRA activists racism-mongers and instigators of unrest and civil war in the
country.84 A government representative of Nouakchott stated that the IRA leaders were criminals
who had been arrested in flagrante delicto while leading the riots—ignoring the fact that the
Applicants were actually arrested in the days following the riots—and named several of the
Applicants as the responsible leaders. 85 According to one member of IRA, “from the first hours
of the riots, and even without knowing their cause or the details, an order was given to
government media to start a campaign to link the IRA with the violence.” 86
A round of warrantless arrests and police brutality ensued as Mauritanian police began to
systematically round up the IRA leadership, eventually arresting all but three leaders who
happened to be out of the country at the time. In addition to the Applicants, three other IRA
leaders were arrested: Ousmane Lô, Ousmane Anne and Jemal Samba. 87 Two of the three leaders
who escaped arrest—IRA’s president Biram Dah Abeid and vice-president Brahim Ramdane—
were in Washington, D.C., being awarded the Trafficking in Persons Hero Award by the U.S.
Secretary of State on the day of the riots, sparking speculation that the forcible relocation of the
Haratin community may have been in retaliation for IRA’s growing recognition on the world
stage. Additionally, a group of UN human rights experts, including the chairperson of the
Working Group, expressed “concern[] that the IRA [was] targeted by the Government as a
reprisal” because IRA members had met with a UN Special Rapporteur during a recent country
visit.88
IRA members organized peaceful gatherings and press conferences to protest the arbitrary
detentions. On 2 July 2016, about 80 IRA members staged a peaceful sit-in at the Ministry of
Justice to demand the release of their detained colleagues. 89 The police broke this protest up
violently with clubs and tear gas, knocking one man unconscious and sending two women to the
hospital with fractured arms.90
80
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Arrests of Individual Applicants91
Mr. Amadou Diop was arrested by five plainclothes policemen who arrived at his Nouakchott
home in an unmarked vehicle at 8 am on 30 June 2016. His wife and two housemaids were
present during his arrest. The police officers did not present an arrest or a search warrant,
nonetheless the police searched his office and his house—with house search being conducted
well after midnight. Following his arrest, Mr. Diop was brought to a prison reserved for terrorist
subjects.
Mr. Biram was arrested on 30 June 2016 at his Nouakchott home in the presence of his wife and
children by four plainclothes officers. The police did not present an arrest or a search warrant,
nonetheless they searched Mr. Biram’s house and seized his phone, his diary and his professional
license. Directly after Mr. Biram’s arrest he was taken to the police station where a hood was
placed over his head.
Mr. Saleck was arrested by five plainclothes police officers while at his Nouakchott home with his
wife at 6 am on 30 June 2016. The officers did not present an arrest or a search warrant, nonetheless
they searched his house and seized two computers, a tablet and a phone. Directly after his arrest
Mr. Saleck was brought to a prison for terrorists.
Mr. Touré was arrested by two police officers on 1 July 2016 in El Mina, a suburb of Nouakchott.
The police officers did not present an arrest or search warrant, nonetheless, the police searched his
home and office and seized several documents. Initially following Mr. Toure’s arrest he was
brought to the Tevragh-Zeina police station, a station controlled by Mauritania’s anti-terrorist
brigade. Later, he was transferred to the Commissioner of the Judicial Police Station (CJPS).
Mr. Vall, Mr. Lehbouss, and Mr. Jaroulah were arrested together on 3 July 2016 in Tensweilem,
a suburb of Nouakchott, as they were leaving a press conference calling for the release of their
colleagues by about 10 plainclothes and uniformed police officers in unmarked vehicles. The
police officers did not present an arrest or a search warrant. Nonetheless, the police searched Mr.
Vall’s home, seizing his computer, his archives and his three cell-phones; Mr. Lehbouss’s office
and home, seizing several documents, three computers, a camera, a flash drive and his phone;
and Mr. Jaroulah’s car, seizing several documents. After their arrest, Mr. Vall, Mr. Lehbouss,
and Mr. Jaroulah were taken to a police station before being transferred on to the CJPS.
Mr. Rahel was arrested by plainclothes police officers on 3 July 2016 while driving his taxi. The
police did not show an arrest or search warrant, nonetheless they seized his car. Following his
arrest, Mr. Rahel was taken to the CJPS before being transferred to the Tevragh-Zeina police
station.
Mr. Daty was arrested by four plainclothes officers and one uniformed police officer on 8 July
2016 at his Nouakchott office in the presence of four colleagues. The police did not show an arrest
or search warrant, nonetheless they searched his home and office and seized his phone, laptop, a
91
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all of the Applicants were brought to the infamous Dar Naim prison on the outskirts of
Nouakchott, where they remained in custody throughout their trial and in the weeks following. 116
At the arraignment on 12 July 2016, the Applicants were all denied release pending trial, without
the judge giving any individualized explanations of why such release was refused. 117 From the
12 July 2016 hearing forward, the Applicants were permitted to meet confidentially with their
lawyers.118
On 3 August 2016, the Nouakchott Criminal Court convened for the initial hearing. 119 The 10
Applicants were tried alongside three other IRA leaders (Ousmane Lô, Ousmane Anne and Jemal
Samba) and 10 protestors who had been detained during the riots, 23 defendants in total. The
Applicants and the other three IRA leaders were represented by a group of about 25-30 attorneys
and the other defendants were represented by court-appointed attorneys. 120 Throughout the trial,
whenever the defendants were in the courtroom they were kept in a large cage. 121 The members
of the court included the chief judge, who directed the trial, and two other judges and two jurors
who never spoke but deliberated and voted on the final verdict. 122 Throughout the trial the Court
had full access to the police’s report on its investigation, which presumably contained any of the
defendants’ confessions which were obtained through torture. 123 This file was never formally
presented during the trial which would have allowed the defense a chance to challenge its
specific contents.124
The courtroom was ostensibly open to the public, however on the first day of the trial police
officers tried to prevent anyone connected with IRA from entering. 125 The defense attorneys
argued that the courtroom should be made available to members of IRA and after a recess the
chief judge permitted a few IRA supporters to gain access around 1 pm. 126
After the chief judge had interviewed each of the defendants in respect to his biographical
information, the defense lawyers argued a number of issues. First, they pointed out their concern
with the semi-private nature of trial and demanded that IRA supporters have full access to
observe the trial.127 Second, the defense attorneys stated that, because many of the Applicants
had been tortured in order to obtain incriminating information, the investigation had been deeply
flawed.128 Third, the defense attorneys argued that the Applicants were inappropriately charged
with being caught committing a crime in flagrante delicto because none of the Applicants were
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present in Ksar during the riots, nor had any Applicant been arrested that same day. 129 It would
therefore be incorrect for the Court to accept the prosecution’s in flagrante delicto
characterization, especially as such characterization which would, by law, substantially lessen
the burden of proof that the prosecution was required to meet for a conviction. 130 Fourth, the
defense attorneys discussed the political motivations for targeting the Applicants. 131 Fifth, the
defense attorneys pointed out that the police who had investigated the Applicants’ alleged crimes
were the same as those who had put forth the complaints against the Applicants and that this
investigation had been carried out without authorization from the prosecutor’s office; in fact, the
prosecutor’s office was allegedly not even aware at first that the IRA leaders had been
arrested.132 The defense attorneys argued that that the investigation should have been turned
over to Mauritania’s gendarmerie to prevent the police force from simultaneously acting as both
investigator and victim.133
The prosecutor responded to these points by arguing that: the trial was effectively open to the
public; there was no evidence of torture to substantiate the Applicants’ allegations; the
application of the in flagrante delicto characterization did not require that the Applicants be
present or arrested during the riots; and finally, that there was no precedent for the investigation
to have been turned over to the gendarmerie and that the only reason he, the prosecutor, had not
authorized the investigation initially was because he was out of the county at the time. 134
Before adjourning the trial the Court allowed to civil parties to speak; representatives from the
Minister of the Interior took the floor and requested that the defendants pay restitution. 135
On 8 August 2016 the trial reconvened, with the defense attorneys again reiterating the
arguments made at the prior hearing. 136 The defense also argued that the police had not properly
responded to the protests in Ksar that erupted into riots but instead had caused the rioting
because they had failed to use a loud-speaker to warn the protestors before forcibly disbursing
the crowd.137
On 9 August 2016, the Applicants refused to participate in the trial to protest the police’s
prevention of IRA members from entering the courtroom. 138 In response, the police forcibly
extracted the Applicants from their cells in order to bring them to the court. 139 The Applicants

129

Bulletin d'information n°8, supra note 119; Communication with FG, supra note 102.
Communication with FG, supra note 102.
131
Id.
132
Id.; Bulletin d'information n°8, supra note 119;
133
Communication with FG, supra note 102; Bulletin d'information n°8, supra note 119; Communication with AB,
supra note 91.
134
Communication with FG, supra note 102.
135
Id.
136
Id
137
Id.
138
Communication with AB, supra note 91.
139
IRA, Bulletin d'information n°10: Le procès des militants d'IRA, vu de l'intérieur (Mardi 9 et mercredi 10 août
2016), (12 Aug. 2016), on file with author (hereinafter, Bulletin d'information n°10).
130

18

resisted, until the prosecutor agreed to allow IRA members to freely access the courtroom. 140 The
Applicants then consented to voluntarily appear at the courtroom the next day. 141
On 10 August 2016, the courtroom was full of IRA supporters. 142 The chief judge, however,
attempted to remove all of the defendants from the courtroom and only permit them to give
testimony one by one so that the other defendants would not hear what had been said. 143
Following protests by the defense attorneys, however, the chief judge agreed to permit all of the
defendants to remain in the courtroom. 144
The chief judge also ordered that the defense attorneys not approach himself or the defendant
giving testimony.145 When a defense attorney later attempted to hand a document to chief judge,
such attorney was physically assaulted by a police officer. 146 A second police officer began to
call out insults to the defense team. 147 After the defense lawyers withdrew from the courtroom,
the chief judge apologized and ordered the removal of the police officers in question. 148
The prosecution requested that the Court permit the screening of a short video which it claimed
contained incriminating evidence of the Applicants at the riots. 149 The defense, who had not been
able to view the video beforehand, protested. 150 Under Article 278 of the Mauritania’s Criminal
Procedure Code, no person is permitted to use electronic devices in a courtroom; 151 the defense
interpreted this rule to mean that the prosecution should not be allowed to use a laptop to screen
the video as evidence.152 The chief judge adjourned the trial while he deliberated whether to
allow a screening of the film.153
When the trial reconvened on 15 August 2016, the Applicants gave testimony regarding their
lack of involvement in the riots; each stated that he was not in Ksar during the riots and had not
incited any violence.154 Mr. Amadou Diop testified that he was at his job working at a bank
throughout the entire day of the riots and that the bank’s security camera footage would
collaborate his testimony.155 Mr. Saleck confirmed that he had gone to Ksar after the riots had
ended that evening in order to keep appraised of the situation.156 Several of the Applicants
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testified as to the torture they had endured in custody and Mr. Biram displayed the visible
bruising on his feet and hands.157
When the trial reconvened on 16 August 2016, the prosecutor called as a witness Mohamad
Abdallahi Yahi, the landlord of the Ksar informal settlement area. 158 Rather than confirming the
prosecution’s allegations, Mr. Yahi denied the testimony which the police had attributed to him;
instead, he confirmed that he did not recognize any of the Applicants and that to his knowledge,
the Ksar inhabitants had protested spontaneously and were not encouraged by anyone to commit
acts of violence.159
Also on 16 August, the chief judge announced his decision not to investigate the Applicants’
torture complaints, stating that such investigation was outside of his jurisdiction as he was
limited to adjudicating the charges against the defendants. 160 Instead, he said he would refer the
complaints to the Ministry of Justice. 161
The chief judge further announced that he would allow the screening of the prosecution’s
video.162 Following this announcement, all of the Applicants’ defense attorneys withdrew from
the courtroom in protest.163 The chief judge asked the Applicants if they would like to be
assigned other lawyers but the Applicants rejected the offer and confirmed that they would not
cooperate in the absence of their own chosen attorneys. 164 Over the Applicants’ objections,
several lawyers were appointed to speak for the Applicants during the final day of the trial. 165
On 17 August 2016, the prosecution screened the video which they claimed would show that the
Applicants were present during the protests in Ksar and had incited others to violence. 166 Far
from evidencing these claims, however, none of the Applicants appeared on the video; rather, the
video merely showed scenes of unidentified persons in Ksar during the riots. 167 From the
makeshift weapons that the people on the video were carrying, the film further seemed to
confirm that the riots were a spontaneous, unplanned event. 168
The prosecution also introduced into evidence voice messages of unidentified persons discussing
the riots, but it was not clear from the poor quality audio who was speaking or what was being
said.169 Finally, the prosecution introduced as evidence Mr. Amadou Diop’s phone records,
which showed that he had made three phone calls to other Applicants during or after the riots. 170
With such evidence showing only that certain of the Applicants spoke to each other during or
157
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after the riots, the prosecution argued that these phone records showed a conspiracy to incite the
riots.171
On 18 August 2016, the Court announced the convictions of all of the Applicants. Moussa
Biram, Abdallah Abou Diop, Amadou Tidjani Diop and Abdallahi Matala Saleck (along with
IRA leader Jemal Samba) were sentenced to 15 years in prison for the crimes of “unlawful armed
assembly” and “incitement to armed assembly” under Articles 101-105 of the Penal Code of
Mauritania (Penal Code); “violence against the police” under Articles 213 and 214 of the Penal
Code; “violent rebellion against a government authority” under Article 191 of the Penal Code;
and “membership in an unregistered organization” under Articles 3 and 8 of the 1964 Law on
Association. Hamady Lehbouss and Balla Touré were sentenced to 5 years in prison for the
crimes of “incitement to armed assembly” under Article 104 of the Penal Code; and
“membership in an unregistered organization” under Articles 3 and 8 of the 1964 Law on
Association. Mohamed Daty, Mohamed Jaroulah, Khatry Rahel and Ahmed Hamar Vall (along
with IRA leaders Ousmane Anne and Ousmane Lô) were sentenced to 3 years in prison for the
crime of “membership in an unregistered organization” under Articles 3 and 8 of the 1964 Law
on Association. In addition, the Applicants were ordered to pay 38,000,000 ouguiya (about
€94,000) in damages to the agents of the riot police and to the state. 172
Of the 10 other non-IRA defendants, four were acquitted, three were sentenced to 15 years and
three were sentenced to 3 years.173
Sometime prior to 2 September, the Supreme Court granted the prosecution’s request for a
transfer of jurisdiction of the appeal from the Nouakchott Court of Appeals to the Nouadhibou
Court of Appeals.174 Nouadhibou is about 480 kilometers from Nouakchott and such a move
made it more difficult for the supporters of IRA to attend the appeals trial.
The Applicants’ defense lawyers issued a statement which identified the six major due process
violations which the lawyers believed had occurred during the trial: (1) the Court’s refusal to
deal with the issue of whether the police reacted with disproportionate force during the forced
evictions; (2) the Court’s acceptance that the Applicants had been criminally caught in flagrante
delicto--which had effectively allowed the prosecution to satisfy a much lowered burden of
proof--despite the lack of evidence that any of the Applicants were in Ksar during the riots; (3)
the Court’s refusal to recognize the defects inherent in the police investigation, namely, that the
investigation was not carried out by an independent police unit but rather by the police who had
carried out the forced relocations and claimed to be the victims of the Applicants’ actions; (4) the
Court’s refusal to investigate certain Applicant’s claims of torture by determining that such
claims lay outside of its jurisdictions; (5) the Court’s decision to disregard Article 278 of the
171
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Appeal Trial
From 14-18 November 2016, the Nouadhibou Court of Appeals heard the Applicants’ appeal. On
18 November 2016, the Court of Appeals issued its decision which greatly reduced the sentences
of most of the Applicants. Three of the IRA leaders, Jemal Samba, Ousmane Anne and Ousmane
Lô, were acquitted outright and released. 182 Mr. Amadou Diop, Mr. Touré, Mr. Lehbouss, Mr.
Vall, Mr. Rahel, Mr. Daty and Mr. Jaroulah had their sentences reduced to one year, with eight
months suspended.183 These seven men were released as it was considered that the nonsuspended portion of their sentences (4 months imprisonment) had already been served. 184
The Court reduced Mr. Abdallah Diop’s sentence to one year with 6 months suspended, and he is
expected to be released from prison by January 2017 as he has already served several months of
his non-suspended sentence. 185 However, Mr. Biram and Mr. Saleck only saw their sentences
reduced to three years, with one year suspended. 186
II.

Legal Analysis

The arrest and detention of the Applicants is arbitrary187 under Categories II, III and V as
established by the Working Group. The detention is arbitrary under Category II because it
resulted from the Applicants’ peaceful exercise of their rights to freedom of expression, freedom
of association, and freedom of assembly. The detention is arbitrary under Category III because
the government’s detention and prosecution of the Applicants failed to meet minimum
international standards of due process. The detention is arbitrary under Category V because the
Applicants were targeted by the government due to their association with and advocacy on behalf
of the discriminated-against Haratin caste.
A.

Category II

The detention of the Applicants on the various charges of “unlawful armed assembly”,
“incitement to armed assembly”, “violence against the police”, “violent rebellion against a
government authority” and “membership in an unregistered organization” in response to their
work as activists for Haratin rights is arbitrary under Category II. A detention is arbitrary under
Category II when it results from the exercise of fundamental rights or freedoms protected under
182

Communication with AB, supra note 91; Communication with FG, supra note 102.
Id.
184
Id.
185
Id.
186
Id.
187
An arbitrary deprivation of liberty is defined as any “depriv[ation] of liberty except on such grounds and in
accordance with such procedures as are established by law.” International Covenant on Civil and Political Rights,
G.A. Res 2200A (XXI), 21 UN GAOR Supp. (No. 16), at 52, UN Doc. A/6316 (1966), 999 UNT.S. 171, entered
into force 23 March 1976, at art. 9(1) (hereinafter ICCPR). Such a deprivation of liberty is specifically prohibited by
international law. Id. “No one shall be subjected to arbitrary arrest, detention or exile.” Universal Declaration of
Human Rights, G.A. Res. 217A (III), UN Doc. A/810, at art. 9, (1948) (hereinafter UDHR). “Arrest, detention or
imprisonment shall only be carried out strictly in accordance with the provisions of the law…” Body of Principles
for the Protection of Persons under Any Form of Detention or Imprisonment, G.A. Res. 47/173, 43 UN GAOR
Supp. (No. 49) at 298, UN Doc. A/43/49 (1988), at principle 2, (hereinafter Body of Principles).
183

23

international law, including the rights to freedom of expression, freedom of association, and
freedom of assembly.188
1.

Mauritania Detained and Prosecuted the Applicants Because They
Exercised Their Rights to Freedom of Expression, Association, and
Assembly

The right to freedom of expression, association, and assembly are expressly protected under
international and Mauritanian law. Article 19(2) of the International Covenant on Civil and
Political Rights (ICCPR), to which Mauritania is party, provides that “[e]veryone shall have the
right of freedom of expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in
the form of art, or through any other media of his choice.” 189 Article 19 of the ICCPR is of
special importance for human rights defenders. The Working Group has recognized the right of
human rights defenders “to investigate, gather information regarding and report on human rights
violations.”190 The right to free expression is also protected by Article 19 of the Universal
Declaration of Human Rights (UDHR),191 to which Mauritania is bound, and Article 9 of the
African Charter on Human and Peoples’ Rights (ACHPR), to which Mauritania is party. 192
Further, Article 10 of the Mauritanian Constitution likewise guarantees “to all citizens, the public
and individual freedoms, notably: . . . the freedom of expression.” 193
Article 21 of the ICCPR provides that “[t]he right of peaceful assembly shall be recognized.” 194
Article 22(1) of the ICCPR provides that “[e]veryone shall have the right to freedom of
association with others, including the right to form and join trade unions for the protection of his
interests.”195 These rights are also protected by Article 20(1) of the UDHR and Articles 10 and
11 of the ACHPR.196 The Human Rights Council has specifically called for states to fully respect
and protect the rights of all individuals to assemble peacefully and associate freely, especially for
persons espousing minority or dissenting views or beliefs and human rights defenders. 197 Article
10 of the Mauritanian Constitution also guarantees to its citizens “the freedom of assembly; the
188
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freedom of association and the freedom to adhere to any political or syndical organization of
their choice.”198
Despite these express protections under international and Mauritanian law, the Mauritanian
government arbitrarily detained and prosecuted the Applicants as a direct result of their speech,
assembly and association in their capacity as human rights defenders. As set forth in section
IV.I.A.2 above, the Mauritanian government has a well-documented pattern of attacking and
attempting to silence IRA activists through violently breaking up their demonstrations, refusing
to register the organization, publicly calling IRA members criminals intent on spreading violence
and arbitrarily arresting and convicting IRA leaders. Activists from IRA have been repeatedly
tear-gassed, beaten and detained by the police during their non-violent demonstrations; a trend
which continued when the Mauritanian police attacked and hospitalized several IRA supporters
who protested against the Applicants’ arrest. In allegedly blacklisting IRA activists from
obtaining employment or housing, the government has also repeatedly punished members of IRA
for the mere fact of their association with the group.199
Considering this history, it is clear that the government chose to scapegoat the Applicants when
tensions between the Haratin community and the police erupted because these IRA leaders are
well-known in Mauritania for their work and critical expression as advocates for Haratin rights.
The fact that many of the warrantless searches which occurred post-arrest resulted in the police’s
seizure of the Applicants’ work-related documentation and phones highlights the government’s
focus on stifling the Applicants’ advocacy.
Moreover, several of the arrests also occurred as those Applicants were leaving IRA protests,
further demonstrating that the government targeted the IRA leadership as a result of their public
assembly and speech against the government. Finally, the government’s decision to round up the
entirety of the IRA leadership then in the country—despite the fact that none of the Applicants
had been in Ksar during the riots—evidences that the Applicants were targeted because of their
association with IRA. This presumption is borne out by the direct words of the Applicants’
interrogators: “You people of IRA, you are playing with fire.” In addition, the facts that IRA is
one of the only NGO in Mauritania which has been refused registration by the government and
that the one charge of which all Applicants were convicted, “membership in an unregistered
organization”, was a direct result of such refusal, further demonstrate that the Applicants were
detained and convicted due to this “unlawful” association. Indeed, conviction on such charge
ignores the reality that IRA was only unregistered because the government had singled the
organization out for registration refusal. By requiring an organization to register, refusing to
grant authorization when the organization attempted to comply, then criminalizing the members
of such organization for its non-registration, the Mauritanian government and courts collaborated
to create a true Kafkaesque trap for its critics.
This attempt to prevent IRA from voicing concerns over discrimination against Haratins by
detaining all of the organization’s leaders is in line with the government’s broader history of
attempting to suppress the free expression, assembly, and association of Haratin-rights groups
and constitutes a violation of Articles 19(2), 21 and 22 of the ICCPR, Articles 19 and 20(1) of
198
199

Mauritanian Constitution, supra note 4, at art. 10.
Communication with DE, supra note 24.

25

the UDHR, and Articles 9, 10 and 11 of the ACHPR.
2.

Narrow Limitations and Special Protections for Rights Activists

Articles 19,200 21201 and 22202 of the ICCPR do provide for exceptions for national security,
public safety and public order, and articles 21 and 22 of the ICCPR also include an exception for
the protection of the rights and freedoms of others; however such narrow exceptions do not apply
to the government’s actions in the Applicants’ case. The UN Human Rights Committee (the
Committee) has established a three-part “strict test of justification” in analyzing limitations on
such fundamental rights.203 In order to be permissible under international law, any limitation
must be (1) “provided by law,” (2) for the protection of an “enumerated purpose” (including the
protection of national security), and (3) “necessary” to achieve that purpose. 204
Although governments frequently invoke such limiting principles – especially in the context of
arbitrary detention – the latitude afforded is quite narrow. The Committee has noted that
restrictions “may not put in jeopardy the right itself.” 205 Further, the government may not merely
invoke the national security rationale without a searching review of that claim. Indeed, the
government must “specify the precise nature of the threat” posed by the protected activity 206 and
then demonstrate the proportionality of the limitation by establishing a “direct and immediate
connection between the expression and the threat.” 207 In short, general allegations claiming that
an individual’s expression, assembly or association threatened security – without evidence of a
specific threat and a proportional response – will not meet this high burden. 208
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In addition, the imprisonment of human rights defenders for speech, assembly or associationrelated reasons is subject to heightened scrutiny. The concept of a human rights defender is
codified under the UN Declaration on the Rights and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms, unanimously adopted by the UN General Assembly on 9 December
1998 (Declaration).209 The Declaration affirms the role of human rights defenders at the local,
regional, national, and international levels. The UN General Assembly and Human Rights
Council (formerly the Commission on Human Rights) have since regularly reaffirmed the rights
of human rights defenders to conduct their work. 210 Moreover, the Working Group has
recognized the necessity to “subject interventions against individuals who may qualify as human
rights defenders to particularly intense review.” 211 This “heightened standard of review” by
international bodies is especially appropriate where there is a “pattern of harassment” by national
authorities targeting such individuals.212
The arrest and detention of the Applicants fall well outside of the narrow limitations allowed on
the right to freedom of expression, assembly and association. Because of the Applicants’ work as
Haratin rights defenders, they enjoy special protection under international law with respect to
any detention related to their advocacy. Despite this protection, the government detained the
Applicants and initiated criminal proceedings on the basis of general accusations of “unlawful
armed assembly”, “incitement to armed assembly”, “violence against the police”, “violent
rebellion against a government authority” and “membership in an unregistered organization”: a
response to the violence between the Haratin community and the police that fails both the
necessity and proportionality tests. If government was attempting to achieve the permissible goal
of restoring public order after a riot, then rounding up, disappearing, and convicting the
leadership of a NGO known for protecting the community’s rights was neither necessary nor
helpful to achieve this objective; it is far more likely that incarcerating those who speak for the
disenfranchised Haratin community would merely serve to exacerbate tensions and renew
violence.
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Further, because the Applicants focused much of their work on supporting fundamental human
rights, the limitation on their expression, assembly, and association in this case is entitled to
heightened scrutiny. It is precisely this work–seeking to raise awareness of and solve those
human rights abuses suffered by the Haratin community–which ultimately motivated their
scapegoating by the Mauritanian government and led to their imprisonment. As such, the
detention in this is case cannot meet the “particularly intense review” mandated by the
jurisprudence of the Working Group.
B.

Category III

The arrest and detention of the Applicants is arbitrary under Category III. A deprivation of
liberty is arbitrary under Category III where “the total or partial non-observance of the
international norms relating to the right to a fair trial… is of such gravity as to give the
deprivation of liberty an arbitrary character.”213 The minimum international standards of due
process applicable in this case are established by the ICCPR, the UDHR, and the Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment
(Body of Principles).214
1.

Mauritania Violated the Applicants’ Right not to be Subjected to Arbitrary
Arrest

Article 9(1) of the ICCPR, which confirms the right to liberty and freedom from arbitrary
detention, guarantees that “No one shall be deprived of his liberty except on such grounds and in
accordance with such procedure as are established by law.” 215 This right is reiterated by Article 9
of the UDHR, Article 6 of the ACHPR and Principles 2 and 36(2) of the Body of Principles. 216
The Committee has interpreted this right to mean that “procedures for carrying out legally
authorized deprivation of liberty should also be established by law and States parties should
ensure compliance with their legally prescribed procedures.” 217 Article 9(1) requires compliance
with domestic rules that define such procedures for arrest such as identifying the officials who
are authorized to make arrest, specifying when a warrant is required, and permitting access to
counsel.218 The Committee has previously found that an arrest which was not authorized by the
prosecutor and was done in the absence of a detainee’s counsel, in violation of the relevant
domestic provisions, violated Article 9(1) of the ICCPR.219
Under Mauritanian law, the prosecutor is required to authorize an arrest before it is carried out
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under Article 37 of the Code of Procedures. 220 The law provides that a detainee be granted access
to his attorney within 48 hours of his arrest (which time period can be renewed once), under
Article 57 of the Code of Procedures. 221 It is worth noting that in allowing detainees to be legally
held without access to an attorney for up to 96 hours, Mauritanian law itself is not in compliance
with international standards for due process, which requires that a detainee have access to an
attorney within 48 hours of his arrest. 222
Here, the arrests of the Applicants were not performed in compliance with Mauritanian law. The
police officers did not obtain authorization from the prosecutors’ office before arresting the
Applicants. These unauthorized arrests were accompanied by warrantless searches as well, in
violation of the Applicants’ rights under Article 17(1) of the ICCPR and Article 12 of the UDHR
to freedom from arbitrary and unlawful interference with privacy. 223 The prosecution’s apparent
defense of these unlawful arrests—that no prior authorization was necessary because the chief
prosecutor was out of the country and because the Applicants were caught in flagrante delicto—
does not withstand scrutiny. The requirement for prior authorization for all arrests occurring with
Nouakchott cannot be disposed of simply because one official leaves the country; rule of law and
protection from arbitrary arrest cannot depend on the presence of a single individual. Moreover,
the fact that the Applicants were all arrested after the riots (for some, several days after the riots)
and the highly circumstantial evidence presented at trial belies the claim that they were caught in
the act of instigating a riot and inciting violence.
The arrests also did not comply with domestic law in guaranteeing that detainees be provided
with counsel within 48 hours of their arrest (or 48 hours after that, had the police followed proper
procedures for extending the custody). To the contrary, certain Applicants were held
incommunicado for almost two weeks. It is therefore clear that in arresting the Applicants
without prior authorization from the prosecutor and by denying them initial access to their
attorneys, the police did not adhere to Mauritania’s domestic procedures for lawful arrests. Such
unlawful actions violated the Applicants’ right to freedom from arbitrary arrest under Article
9(1) of the ICCPR, Article 9 of the UDHR, Article 6 of the ACHPR, and Principles 2 and 36(2)
of the Body of Principles.
2.

Mauritania Violated the Applicants’ Right to Release Pending Trial and
Habeas Corpus

Article 9(3) and (4) of the ICCPR protect an individual’s right to challenge the legality of his
continued detention. This right is reiterated by Principles 4, 11, 32 and 37 of the Body of
Principles.224 Article 9(3) of the ICCPR requires that a detainee “be brought promptly before a
judge or other officer authorized by law to exercise judicial power” and “applies even before
formal charges have been asserted, so long as the person is arrested or detained on suspicion of
criminal activity.”225 The Committee has interpreted the term “promptly” to be within about 48
220
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hours, except in exceptional circumstances. 226 This guarantee not only serves as a check on
arbitrary detention, but also provides an important safeguard for other related rights, such as
freedom from torture.227 Article 9(4) of the ICCPR extends this principle of habeas corpus to
non-criminal detainees as well.228
The Committee has also determined that incommunicado detention inherently violates Article
9(3) of the ICCPR229 and Principles 15, 18 and 19 of the Body of Principles confirm that a
detainee has the right to communicate with his family and counsel. 230 Often coupled with
incommunicado detention, enforced disappearance,231 in addition to violating a number of
international conventions and provisions of the ICCPR, also “constitute[s] a particularly
aggravated form of arbitrary detention” in violation of Article 9(3) and (4). 232
As well as requiring that detainees be allowed to promptly challenge their detention, article 9(3)
of the ICCPR also enshrines the right to an individual’s release pending trial by confirming that
“[i]t shall not be the general rule that persons awaiting trial shall be detained in custody . . . .”. 233
The Committee has found that“[d]etention pending trial must be based on an individualized
determination that it is reasonable and necessary taking into account all the circumstances, for
such purposes as to prevent flight, interference with evidence or the recurrence of crime. . . .
Pretrial detention should not be mandatory for all defendants charged with a particular crime,
without regard to individual circumstances.” 234 Principle 38 and 39 of the Body of Principles
further confirm that, except in special cases, a criminal detainee is entitled to release pending
trial.235
Here, Mauritania violated the Applicants’ rights under Articles 9(3) and 9(4) by disappearing the
Applicants for several days and refusing to let them challenge their detention until 12 July 2016.
Depending on their arrest date, the Applicants were all held incommunicado between 3 and 12
days which exceeds the requirement that they be brought “promptly” (within 48 hours) before a
judge. Just as feared by the Committee, Mauritania’s violation of Article 9(3) and (4) enabled
other violations, such as torture, to occur while the Applicants were being held without access to
their attorneys or families.
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Moreover, once the Applicants were arraigned on 12 July 2016, the judge refused to release any
of the Applicants on bail pending trial. No individualized reasons for such refusal was given. In
contradiction to the requirement that pre-trial detention be the exception rather than the rule and
that such pre-trial detention be based on individualized determination that it is both reasonable
and necessary to deny release given each defendant’s circumstances, the Court impermissibly
defaulted to continuing the detention of the Applicants.
Thus, by holding the Applicants incommunicado, by refusing to bring them promptly before a
judge to challenge their detention, and by denying them release pending trial without
individualized explanations, Mauritania violated Articles 9(3) and (4) of the ICCPR and
Principles 4, 11, 15, 18, 19, 32, 37, 38 and 39 of the Body of Principles.
3.

Mauritania Violated the Applicants Right to Freedom from Torture and
Cruel, Inhuman or Degrading Treatment or Punishment

The right to freedom from cruel, inhuman and degrading treatment and torture is well protected
by international and Mauritanian law. Article 7 of the ICCPR guarantees that “No one shall be
subjected to torture or to cruel, inhuman or degrading treatment or punishment.” 236 Article 10(1)
of the ICCPR further provides that “All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person.” 237 This right is
reiterated by the Articles 1 and 4 of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT), to which Mauritania is party, Article 5 of the
UDHR, Article 5 of the ACHPR, and Principle 6 of the Body of Principles. 238 Article 13 of the
Mauritanian Constitution also prohibits torture and cruel, inhuman or degrading treatment. 239
Any imposition of suffering that is not severe enough to qualify as torture still constitutes cruel,
inhuman or degrading treatment,240 which term “should be interpreted so as to extend the widest
possible protection against abuses, whether physical or mental….” 241
Article 14(3)(g) of the ICCPR specifically prohibits the infliction of physical or mental pain or
suffering by a public official with the intention to coerce a confession. 242 International law’s
particular concern with torture as an interrogatory tool is further reflected in the definition of
torture in CAT, which defines the term as “any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or a confession . . . .”,243 as well as in Principle 21(2) the Body of
Principles which guarantees that “no detained person while being interrogated shall be subject to
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to be free from cruel, inhuman and degrading treatment and torture under Articles 7, 10(1) and
14(3)(g) of the ICCPR, Article 5 of the UDHR, Article 5 of the ACHPR, Articles 1 and 4 of the
CAT, Principle 6 and 21(2) of the Body of Principles, and Article 13 of its own constitution.
4.

Mauritania Violated the Applicants’ Right to a Fair and Public Hearing by
a Competent, Independent and Impartial Tribunal Established by Law

Article 14(1) of the ICCPR guarantees the right “to a fair and public hearing by a competent,
independent and impartial tribunal established by law.” 249 Article 10 of the UDHR and Article
7(1)(d) of the ACHPR reiterate this requirement.250
The Committee has emphasized the importance of a public hearing as it “ensures the
transparency of proceedings and thus provides an important safeguard for the interest of the
individual and of society at large.”251 Moreover, a public hearing requires not just that some
individuals unconnected with the proceedings are permitted into the courtroom, rather the
hearing must be open to the general public, including media, without limiting entrance to a select
group of people.252 Here, however, the trial was not open to the general public; instead, police
surrounding the courtroom prevented anyone they recognized as being an IRA supporter from
entering. It was only after significant protests from the defense attorneys and a refusal to
cooperate in the trial by the Applicants that the Court permitted IRA supporters to attend.
The requirement of judicial independence under Article 14(1) establishes an objective standard,
which is treated as an “absolute requirement[] not capable of limitation.” 253 As noted by the
Committee, “The requirement of independence refers, in particular, to . . . . the actual
independence of the judiciary from political interference by the executive branch and the
legislature.”254 Moreover, the fairness standard must be measured by an objective
“reasonableness standard” – that is, the court must appear to a reasonable observer to be
impartial.255 If, for example, a court fails to prevent or remedy serious procedural mistakes or to
provide a duly-reasoned judgment, this would indicate to a reasonable observer that the
proceedings are not “fair.” Article 14(1) of the ICCPR also demands that the prosecution and the
defense enjoy equality of arms. Effectively, equality of arms requires that both parties have the
same procedural rights and, specifically, that “each side be given the opportunity to contest all
the arguments and evidence adduced by the other party.” 256
Given the president’s power to appoint and remove judges at the highest levels and the cronyism
at the Ministry of Justice, the Mauritanian courts do not, in practice, operate free from political
interference. Moreover, although the chief justice presiding over the Applicants’ trial did allow
for the defense to present its arguments in full and did attempt to preserve a non-hostile
courtroom environment, several of the Court’s decisions reflected bias in favor of the
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prosecution. Most grievous, perhaps, was the Court’s refusal to investigate the Applicants’
allegations of torture, claiming that such investigation fell outside of its mandate. The Court also
had at its disposal the police file from the investigation, although such file was never discussed
during the trial, which prevented any of the defense attorneys from challenging its contents. By
its willingness to consider the prosecution’s evidence, which may have been gleaned through
torture, but its unwillingness to examine the soundness of such evidence—or to condemn such
investigative tactics—the Court demonstrated its proclivity towards the prosecution’s case. The
fact that the Court may have relied on this police file in making its ultimate judgment also stands
as a violation of Article 14(3)(e) of the ICCPR, which guarantees to defendants the right to
examine witnesses against them.257
Further, the Court accepted the prosecution’s argument that the Applicants had been arrested in
flagrante delicto despite any evidence showing that the Applicants had been caught in the midst
of committing a crime; instead, the fact that none of the Applicants were in Ksar during the riots
and were arrested days afterwards should have abnegated this characterization. Unfortunately,
the Court’s acceptance of the in flagrante delicto characterization had the additional ill-effect of
lowering the standard of proof that the prosecution needed to satisfy, again tilting the balance of
justice in the prosecution’s favor.
The Court also did not show concern that the investigation may have been irrevocably marred by
the fact that the police who investigated the Applicants’ alleged crimes were those who claimed
to be victimized by the Applicants, an obvious and dangerous conflict of interest. Moreover, the
Court refused to consider the police’s alleged use of disproportionate violence, an issue which
was clearly central to the question of whether the riots had been planned by the Applicants or
erupted spontaneously in reaction to police brutality. Ultimately, the Court ignored the fact that
the evidence presented by the prosecution actually should have served to clear the Applicants: (a)
a witness who claimed he had no reason to believe any of the Applicants had planned the riots;
(b) phone records demonstrating that sometime during or after the riots certain of the Applicants
had spoken to each other; (c) a voicemail of unknown persons discussing the riots; and (d) a
video which did not show any of the Applicants and appeared to confirm that the riots were
spontaneous. Yet, despite this scant evidence, which no reasonable observer would find to
confirm guilt—even with the lowered in flagrante delicto burden of proof—the Court convicted
the Applicants to lengthy sentences.
Thus, by the Court’s refusal to initially hold a fully public trial and by its demonstration of
significant partiality to the prosecution throughout the trial, Mauritania has violated Article 14(1)
of the ICCPR, Article 10 of the UDHR, and Article 7(1)(d) of the ACHPR.
5.

Mauritania Violated the Applicants’ Right to a Presumption of Innocence

Article 14(2) if the ICCPR provides that “[e]veryone charged with a criminal offense shall have
the right to be presumed innocent until proved guilty according to law.” 258 Article 11(1) of the
UDHR, Article 7(1)(b) of the ACHPR, and Principle 36(1) of the Body of Principles also

257
258

ICCPR, supra note 187, at art. 14(2)(e).
ICCPR, supra note 187, at art. 14(2).

34

guarantee this right, as does Article 13 of the Mauritanian Constitution. 259 The Committee has
further confirmed that the presumption of innocence is “fundamental to the protection of human
rights” and creates a “duty for all public authorities to refrain from prejudging the outcome of the
trial, e.g. by abstaining from making public statements affirming the guilt of the accused.” 260
Moreover, “[d]efendants should normally not be shackled or kept in cages during trials or
otherwise presented to the court in a manner indicating that they may be dangerous criminals.” 261
Here, the government violated the Applicants’ right to the presumption of innocence by publicly
expressing certainty about their guilt at high levels well before the Applicants’ conviction, trial
or even arrest. Not only did one of Nouakchott’s governors specifically name several of the
Applicants as the criminals responsible for the riots, but on 2 July 2016, Mauritanian state
television aired a program aimed at scapegoating and smearing IRA activists as enemies of the
state, racism-mongers and instigators of civil unrest. More than simply deny the Applicants their
presumption of innocence, this government campaign was specifically orchestrated to blame the
Applicants for the violence between the police officers and the Haratin community.
In addition, throughout the entirety of their trial the Applicants were presented to the court in a
cage, an indication of guilt which has been specifically decried by the Committee. 262 Finally, the
fact that the Court accepted the characterization of the charge as in flagrante delicto without
evidence that the Applicants had been caught red-handed, thus lowering the standard of proof
that the prosecution was required to satisfy, demonstrated that the Court accepted a presumption
of the Applicants’ guilt.
The post-riot smear campaign can only be viewed as an attempt by the government to influence
the outcome of the proceedings against the Applicants; such statements fly in the face of the
requirements that public officials avoid prejudging the outcome of the trial in order to preserve
the presumption of innocence. Moreover, keeping the Applicants in a cage in the courtroom and
allowing the prosecution to satisfy a much lower standard of proof demonstrate that Applicants
were not treated as innocent men while at trial. As such, the government violated the Applicants’
right to the presumption of innocence under Article 14(2) of the ICCPR, Article 11(1) of the
UDHR, Article 7(1)(b) of the ACHPR, Principle 36(1) of the Body of Principles, and Article 13
of the Mauritanian Constitution.
6.

Mauritania Violated the Applicants’ Right to Communicate with Counsel

Article 14(3)(b) of the ICCPR guarantees a criminal defendant the right “to communicate with
counsel of his own choosing.”263 The Committee has clarified that such guarantee “requires that
the accused is granted prompt access to counsel” 264 and that “[s]tate parties should permit and
facilitate access to counsel for detainees in criminal cases from the outset of their detention.” 265
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Principles 18(1) and (3) of the Body of Principles further provide for the right of a detainee to be
assisted by and communicate with his legal counsel without delay and that such right “may not
be suspended or restricted save in exceptional circumstances . . . .”. 266
Here, the police held the Applicants incommunicado without access to their attorneys between 3
and 12 days (depending on when each Applicant was arrested). There were no “exceptional
circumstances” to justify preventing the Applicants from speaking with their attorneys. The
attorneys were not present for the Applicants’ interrogations, a factor which clearly enabled the
police’s ability to use torture to obtain information.
In light of this refusal to allow communication between attorney and detained client during the
initial pre-hearing detention, the government violated the Applicants’ right to communicate with
counsel.
7.

Mauritania Violated the Applicants’ Right to Have the Adequate Time for
Preparation of Their Defense

Under Article 14(3)(b) of the ICCPR, an individual enjoys the right “to have adequate time and
facilities for the preparation of his defence.” 267 This right is reiterated specifically by principle
18(2) of the Body of Principles and, more generally, by Article 7(1)(c) of the ACHPR and
Principle 11(1) of the Body of Principles which provide for a right to defense. 268 The Committee
has confirmed that “[t]his provision is an important element of the guarantee of a fair trial and an
application of the principle of equality of arms . . . .what counts as ‘adequate time’ depends on
the circumstances of each case.”269
Here, the Applicants were first able to communicate with their counsel at their arraignment on 12
July 2016 and their trial started less than four weeks later, on 8 August 2016. Considering the
variety of charges that the Applicants faced and the lengthy sentences which could be doled out,
four weeks was not enough time for the Applicants and their attorneys to prepare for their trial.
For example, the defense attorneys did not have enough time to conduct extensive pre-trial
discovery in order to view and prepare for the prosecution’s case; indeed, one of the most
problematic issues at the trial for the defense attorneys was that the prosecution requested and
obtained permission to screen a video purporting to incriminate their clients which the defense
attorneys had never seen. While it is commendable that the Mauritanian court did not allow the
Applicants to languish in pre-trial detention, demanding that the attorneys fully prepare a defense
for 13 defendants, charged on five different accounts, with sentences up to 15 years on offer
within four weeks was not practicable.
Before the Applicants and their attorneys did not have adequate time to conduct pre-trial
discovery and prepare their case, the Mauritanian government violated their rights under Article
14(3)(b) of the ICCPR, Article 7(1)(c) of the ACHPR, and Principles 11(1) and 18(2) of the
Body of Principles.
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C.

Category V

The arrest and detention of the Applicants is arbitrary under Category V. A deprivation of liberty
is arbitrary under Category V where “the deprivation of liberty constitutes a violation of the
international law for reasons of discrimination based on birth; national, ethnic or social origin;
language; religion; economic condition; political or other opinion; gender; sexual orientation;
disability or other status, and which aims towards or can result in ignoring the equality of human
rights.”270
Article 2(1) of the ICCPR requires state parties to protect the rights guaranteed in the ICCPR
without distinction of any kind. Article 26 of the ICCPR specifically guarantees that “[a]ll
persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to
all persons equal and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status.” 271 In recognition of the importance of this right, Article 4(1) of the ICCPR
confirms that states may not derogate from their obligation of non-discrimination even in times
of emergency.272 The Committee has confirmed that the right to non-discrimination is
particularly crucial when it comes to criminal proceedings, as it is a matter of equal access and
equality of arms to “[ensure] that the parties to the proceedings in question are treated without
any discrimination.”273 This right is reiterated by Article 7 of the UDHR, Article 2 of the
ACHPR and Principle 5(1) of the Body of Principles. 274 Mauritania is also party to the
International Convention on the Elimination of All Forms of Racial Discrimination which
prohibits all forms of discrimination based on ethnic origin and guarantees the right to equal
treatment before tribunals of law.275 Moreover, the Mauritanian Constitution “assures to all
citizens without distinction of origin, of race, of sex, or of social condition, equality before the
law.” 276
The Working Group has previously found that a Category V violation can exist where the
detainees’ membership in a particular political organization was “at the very root of the
proceedings against them.”277 When determining whether a detention was motivated by a
discriminatory purpose, the Working Group will look to whether the totality of the circumstances
“strongly suggest” a discriminatory basis for the arrest. 278 These factors can include, inter alia,
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the history and pattern of proceedings against the detainee including previous arrests and
detentions, the timing of the arrests, and relevant consequences that the arrest will have. 279
The arrest, detention, and treatment of the Applicants occurred in an atmosphere of pervasive
discrimination against individuals of Haratin ethnicity and those who defend Haratin rights.
Although not all of the Applicants are of Haratin ethnicity, all were well-known for their fierce
advocacy against governmental and societal discrimination against Haratins. The interrogators’
threatening of the Applicants by reference to their low-caste ethnicity (“All Beydane are
extremely well-armed, we are tired of holding them [back]. The day that we release them, they
won’t hesitate to shoot all of you, you black Mauritanians and Haratins”) evidences that the
Applicants were targeted and ill-treated in part because of their caste background. Moreover, the
government’s pattern of harassing of Haratin and Haratin defenders, including past arrests of
some of the Applicants themselves, the timing of the arrests which occurred directly after
tensions erupted violently between the government and the Haratin community, and the
consequences of the Applicants’ convictions—namely, that Mauritania’s Haratin community was
stripped of their foremost advocates— clearly demonstrates that the Applicants’ identity as
Haratin defenders and their membership in a Haratin rights-espousal NGO lay at the root of their
arrest, trial and conviction.
Looking at the totality of these circumstances, it is clear that the Applicants were targeted
because of their close ties and identification with the Haratin community, in violation of their
right to non-discrimination before the law.
D.

Conclusion

As established above, the detention of the Applicants was a result of their legitimate activism on
behalf of the Haratin community in violation of their rights to the freedoms of expression,
association, and assembly. In detaining and prosecuting the Applicants, the government failed to
meet certain minimum international standards for due process. Finally, in targeting the
Applicants based on their identify as Haratin-rights defenders, the government discriminated
against them in violation of international law. As such, the Applicants’ detention is arbitrary
pursuant to Categories II, III and V.
Although seven of the Applicants have been released and another Applicant is scheduled to be
released by January 2017, two of the Applicants, Mr. Biram and Mr. Saleck still have lengthy
sentences to serve. Moreover, those Applicants who have already been released still face
suspended sentences—should they renew their human rights activism they will risk being
returned to prison. Thus, although not all of the Applicants remain in detention, we urge that the
Working Group consider and issue an opinion on the detention of all.
Under paragraph 17(a) of its methods of work, and as reiterated in the case Befekadu Hailu and
Ors. v. Ethiopia, the Working Group may render an opinion, on a case-by-case basis, on whether
the deprivation of liberty was arbitrary, notwithstanding the release of the persons concerned. 280
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Among such factors, the WGAD may consider (i) the alleged silencing of prominent critical
voices in what appears to be a pattern of conduct by the government in criminalizing the peaceful
exercise of human rights, (ii) information regarding any continued danger to the individual, (iii)
multiple alleged violations of the right to fair trial under international human rights law, (iv)
serious allegations of mistreatment or torture, and (v) the length of the detention of the individual
before release.281
As set forth above, the imprisonment of the Applicants, who are some of the most prominent
abolitionist voices in Mauritania, highlights a pattern of conduct by the government in silencing
rights activists. As detailed in section IV.I.A.2 above, the detentions which are the subject of this
communication are just the latest in a long line of arbitrary detentions and harassment suffered
IRA members. Moreover, because seven of the Applicants are still under suspended sentence,
they remain in danger of further proceedings and still bear permanent criminal records based on
their exercise of their fundamental rights of expression, association and assembly and a faulty
justice process. If the Working Group fails to issue an opinion on their behalf, there will be no
authoritative statement that the Mauritanian government arbitrarily detained the Applicants and
no chance of redress for this state violation of the Applicants’ rights. We request that the
Working Group consider this communication not just on behalf of Mr. Biram and Mr. Saleck, the
Applicants currently in detention, but for all of the Applicants.
V. INDICATE INTERNAL STEPS, INCLUDING DOMESTIC REMEDIES, TAKEN
ESPECIALLY WITH THE LEGAL AND ADMINISTRATIVE AUTHORITIES,
PARTICULARLY FOR THE PURPOSE OF ESTABLISHING THE DETENTION AND, AS
APPROPRIATE, THEIR RESULTS OR THE REASONS WHY SUCH STEPS OR
REMEDIES WERE INEFFECTIVE OR WHY THEY WERE NOT TAKEN.
On 18 August 2016, the Nouakchott Criminal Court sentenced Moussa Biram, Abdallah Abou
Diop, Amadou Tidjani Diop, and Abdallahi Matala Saleck, (along with fellow IRA leader Jemal
Samba) to 15 years imprisonment for “unlawful armed assembly”, “incitement to armed
assembly” under Article 101-105 of the Penal Code; “violence against the police” under Articles
213 and 214 of the Penal Code; “violent rebellion against a government authority” under Article
191 of the Penal Code; and “membership in an unregistered organization” under Articles 3 and 8
of the 1964 Law on Association; Hamady Lehbouss and Balla Touré to 5 years imprisonment for
“incitement to armed assembly” under Article 104 of the Penal Code; and “membership in an
unregistered organization” under Articles 3 and 8 of the 1964 Law on Association; and
Mohamed Daty, Mohamed Jaroulah, Khatry Rahel and Ahmed Hamar Vall (along with fellow
IRA leaders Ousmane Lô and Ousmane Anne) to 3 years imprisonment for “membership in an
unregistered organization” under Articles 3 and 8 of the 1964 Law on Association.
On 18 November 2016 the Nouadhibou Court of Appeals acquitted and released Jemal Samba,
Ousmane Anne and Ousmane Lô; reduced the sentence of Mr. Amadou Diop, Mr. Touré, Mr.
Lehbouss, Mr. Vall, Mr. Rahel, Mr. Daty and Mr. Jaroulah to one year with eight months
suspended and released these men as they had already served the non-suspended portion of their
sentences (four months); reduced the sentence of Mr. Mr. Abdallah Diop to one year with 6
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months suspended; and reduced the sentence of Mr. Biram and Mr. Saleck to three years, with
one year suspended.
VI. FULL NAME AND ADDRESS OF THE PERSONS SUBMITTING THE
INFORMATION (TELEPHONE AND FAX NUMBER, IF POSSIBLE).
Freedom Now is a non-profit, non-governmental organization that works to free individual
prisoners of conscience through focused legal, political and public relations advocacy efforts.
Freedom Now has been retained by the Applicants as their international counsel.
Maran Turner
Kate Barth
Freedom Now
1776 K Street, NW, 8th Floor
Washington, DC 20006
United States of America
+1 (202) 223-3733 (tel)
+1 (202) 223-1006 (fax)
kbarth@freedom-now.org
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