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UNI TED NATI ONS DECLARES | NDONESI A0S DETENTI ON OF FI
INTERNATIONAL LAW, CALLS FOR IMMEDIATE RELEASE

In response to a petition filed bydadom Now and épan Lovells the United Nations Working Group on Arbitrary
Detentionhas issueds opinion that th&overnment of Indonesia is in violation of international lawdbiaining
Filep Karma.The Working Group calls on the Government of Indonesia to inatedd release the human rights
advocate.

Mr. Karma is a prominent Papuan human rights advocate and former civil servant arrested on December 1, 2004 for
raising the Papuan Morning Star flag at a political rally in commemoration of Papuan independerigettio rule.
Although Mr. Karma has explicitly denounced the use of violence, he was corfeictzdnes of hostility against the

state andeditionin a trial that fell far below international standards of due process. He now languishes in prison
servirg a fifteenyear sentence, desphealth concerns aralls for his release by numerots0s and government
officials. In August, 2011, 26 members of the U.S. ConguegsdPresident Yudhoyono to release Mr. Karma. Forty
members of Congress signed a samietter in 2008This week President Obama willein Indonesia attending the
2011ASEAN [ummitd which takes place November-18 in Bald where many hope such human rights discussions
will take place

Freedom Now Executive Director Maran Turner stated@ The Uni t ed Nations Working

has found | ndo n edatioa éf ;miteraatonal lawMs Kaama & b Boaviolent advocate who was

arrested for his views and convicted in a trial marred by judicial bias, denjgpedlawithout reason, and intimidation
tactcslur ge Presi dent Obama to raise Filep Karmab6s case
compliance with the UN opinionby el easi ng Fil ep Kar ma. o

The United Nations Working Group determinbdat  Mr . Karmaébés arrest was due t

rights of freedom of expression, peaceful assembly, and association. According to the UN, provisions used to convict
and detainMr. Karm@&i ncl udi ng decl adiwveg e fiidschigenga and agué tarinsthiat
they can be used arbitrarily to restrict Guchadétenton d o n
violates the International Covenant on Civil and Palitical Rights, a 1paity treaty by whictndonesia is bound, as

well as the Universal Declaration of Human Rights. The Working Group also censured the Government of Indonesia

for violating Mr. Karmaébés right to a fair trial
The opinion concluded by cal | ihumgnrightseioldianyieIndomasanfordo s a't
which Filep Karmabs situation is emblematic, stating
its duties to comply with international human rights obligations not to detain arbitrarily, aseglersons who are
arbitrarily detained, and to provide compensation to

Freedom Now, a neprofit, nonpartisan organization that works to free prisoners of conscience, and Hogan,Lovells
an international | aw f Theycall omteellndomesiggoveriment td dpdatditdd e c i si on
commitments under international law and immediately release Mr. Karma.
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Our mission is to free prisoners of conscience through focused legal, political and public relations advocacy efforts.



OPINION No. 48/2011 (INDONESIA)
Communication addressed to the Government on 25 May 2011
Concerning Mr. Filep Jacob Semuel Karma

The State is a Party to the International Covenant on Civil and Political
Rights.

1. The Working Group on Arbitrary Detention was established by
resolution 1991/42 of the Commission on Human Rights. The mandate of the
Working Group was clarified and extended by resolution 1997/50. The Human Rights
Council assumed the mandate by ifs decision 2006/102, The mandate was extended
for a further three-year period by resolution 15/18 adopted on 30 September 2010.

2. The Working Group regards deprivation of liberty as arbitrary in the following
cases:

I. When it is clearly impossible to invoke any legal basis justifying the
deprivation of liberty (as when a person is kept in detention after the
completion of his sentence or despite an amnesty law applicable to him)
(Category D),

II. When the deprivation of liberty results from the exercise of the rights
or freedoms guaranteed by articles 7, 13, 14, 18,19, 20 and 21 of the
Universal Declaration of Human Rights and, insofar as States parties are
concerned, by articles 12, 18, 19, 21, 22, 25, 26 and 27 of the International
Covenant on Civil and Political Rights (Category II);

IIT, When the total or partial -non-observance of the intetnational norms
relating to the right to a fair trial, established in the Universal Declaration of
Human Rights and in the relevant international instruments accepted by the
States concerned, is of such gravity as to give the deprivation of liberty an
arbitrary character (Category TIT).

IV.  When asylum seekers, immigranis or refugees are subjected to
prolonged administrative custody without the possibility of administrative or
judicial review or remedy (Category IV),

Vv, When the deprivation of liberty constitutes a violation of the

international law for reasons of discrimination based on birth; national, ethnic

or social origin; language; religion; cconomic condition; political or other

opinion; gender; sexuval orientation; disability or other status, and which aims

towards or can result in ignoring the equality of human rights (Category V),
Submissions

Communication from the Source

3. Mr. Karma is an Indonesian citizen usually residing in Jayapura City. He is a



human rights activist and former Indonesian civil servant in the Indonesian Education
and Training Department. .

4. In July 1998, Mr. Karma participated in a flag-raising ceremony in his home
town of Biak. Mr. Karma was wounded in the legs by rubber byllets fired by the
Indonesia military, and was arrested, charged and convicted of sedition. He was
sentenced to six and a half years’ imprisonment. On 20 November 1999, he was
released on appeal after-having served one and a half year.

3. On 1 December 2004, Mr. Karma was arrested at Trikora Field, Abepura in
the province of Papua by the National Police, while organizing and participating in a
ceremony celebrating the independence from Dutch rule. Several hundred Papuans
gathered at the ceremony, shouted the word “freedom”, chanted a rejection of Papua’s
Special Autonomy status and raised the Morning Star flag, a symbol of Papuan
independence. After the police attempted to foreibly remove the flag and disband the
rally, participants protested by throwing blocks of wood, rocks and bottles. The police
responded by firing into the crowd. Mr. Karma was one of the individuals arrested, [le
was presented with no warrant for his arrest.

6. On 2 December 2004, the Jayapura District Prosecutor charged Mr, Karma
with purported violations of Articles 106, 110, 154 and 155 of the Criminal Code of
Indonesia (IKUHP). The prosecutor sought 5 years of imprisonment for Mr, Karma.

7. According to the source, Mr. Karma was initially placed in detention at the
Jayapura Police Station for the duration of his trial in 2005. He was then moved to the
Abepura prison in mid-2005. In December 2010, he was transferred to the Jayapura

Police Station. On 7 March 2011, Mr. Karma was returned to Abepura Prison, ‘

8, On 26 May 2005, the Jayapura District Court convicted Mr. Karma of sedition
and conspiracy to commit sedition and crimes against public order (Case Number
21/PID/2005/PT.JPR, 11 July 2005). He was sentenced to 15 years of imprisonment, a
sentence three times higher than that sought by the prosecutor. The Jayapura High
Court and the Indonesian Supreme Court affirmed the conviction on 11 July 2005 and
27 October 2005, respectively. '

9. The source argues that Mr. Karma’s detention violates his rights under the
Indonesian constitution. Article 28(¢) of the Constitution provides that “[¢]ach person
has the right to be free in his convictions, to assert his thoughts and tenets, in
accordance with his conscience”. It further states that “[e]ach person has the right to
freely associate, assemble, and express his opinions”, Article 28(i)(1) stipulates that
“[t]he rights to life, to remain free from torture, to freedom of thought and conscience,
to adhere to a religion, the right not to be enslaved, to be treated as an individual
before the law, and the right not to be prosecuted on the basis of retroactive
legislation, are fundamental human rights that shall not be curtailed under any
circumstance”,

10, The source refers to the Decision No. 6/PUU-V/2007 of 17 July 2007, in
which the Indonesia’s Constitutional Court ruled that Articles 154 and 153 of the
Criminal Code — under which My, Karma was charged — are unconstitutional and have
no binding legal effect.



11, The act of Morning Star flag raising is, according to the source, an act of the
free expression since it represents a symbol for Papuans to celebrate their
independence from Duich rule. Article 2(2) of the Special Autonomy Legislation
explicitly provides that “[t]he Papua Province may have Regional Symbols as its
greatness and grandeur banner and cultural symbol for the greatness of the Papuan’s
identity in the form of the regional flag and regional hymn which are not positioned as
sovereignty symbols”.

12, The source submits that Mr, Karma’s arrest and detention are the result of his
exercise of the right to freedom of expression, assembly and association as embodied
in Articles. 19 and 20 of the Universal Declaration of Human Rights (UDHR),
Although Indonesia acceded to the International Covenant on Civil and Political -
Rights (ICCPR) only in February 2006, and after the judgment of Mr. Karma was
rendered, the source contends that his post-ICCPR-accession detention on the basis of
acts protected by the ICCPR constitutes a breach of the Covenant, namely its Articles
19(1), 19(2), 21 and 22.

13, The source also reports‘ that Mr. Karma’s minimal guarantees as enshrined in
the right to a fair trial have not been observed and they are of such gravity as to
amount to an arbitrary deprivation of liberty, Reference is made to several statements

" attributed to the trial judge, which allegedly violated the judicial impartiality as

prescribed in Article 158 of the Criminal Code of Indonesia. The trial judge allegedly -
made derogatery remarks to Mr. Karma and his counsel, such as “smash in the head
of Filep if he’s naughty” and “don’t bring the name of your God in here, your God has
been dead a long time” (see Criminal Matter No, 04/Pid.B/2005/PN-JPR, Testimony
of Filep Karma, Defendant’s Legal Advisors® Defence Brief, on Behaif of Filep
Karma, p. 7; Defendant’s Legal Advisors’ Appeals Brief on Behalf of Filep Karma,
pp. 4-6). Mr. Karma’s counsel raised a procedural defence on the partiality of the
judge, which was subsequently denied. The defence did not prevail either in arguing
that Mr. Karma was unfairly denied access to his counsel in violation of Articles 54
and 198(2) of the Indonesian Criminal Code, due to the fact that the trial court began
proceedings on 10 May 2005 with insufficient notice to Mr. Karma’s counsel,

14, According to the information received, Mr, Karma was improperly denied
access to an appeal of the trial court’s conviction and sentence. The source contends
that Mr, Karma’s appeal was dismissed because the documents relating to his case
were not transferred by the trial court to the High Court. According to the source, the
Indonesian Supreme Court did not provide redress to this violation of Articles 67 and
244 of the Criminal Code of Indonesia, which guarantee a defendant’s right to appeal.
In this context, the source argues that minimum international standards as enshrined in
the right to a fair trial have not been respected.

15. - Mr. Karma suffers from prostate issues that recently required surgery, leg and
back injuries, and chrenic respiratory problems. The source notes that while in
detention his health has deteriorated, These problems worsened in 2009. In October
2009, doctors at Dok Dua hospital who were allowed to see Mr. Karma,
recommended the prison officials at Abepura to send him immediately to Jakarta for
urological surgery. It was not until July 2010 that Mr. Karma was transferred to a
hospital in Jakarta for medical consultations and surgery. His medical condition was
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